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the extent that the terms of the sub-
contract did not unreasonably increase
the rights of the subcontractor.

49.108-3 Settlement procedure.

(a) Contractors shall settle with sub-
contractors in general conformity with
the policies and principles relating to
settlement of prime contracts in this
subpart and subparts 49.2 or 49.3. How-
ever, the basis and form of the sub-
contractor’s settlement proposal must
be acceptable to the prime contractor
or the next higher tier subcontractor.
Each settlement must be supported by
accounting data and other information
sufficient for adequate review by the
Government. In no event will the Gov-
ernment pay the prime contractor any
amount for loss of anticipatory profits
or consequential damages resulting
from the termination of any sub-
contract (but see 49.108-5).

(b) Except as provided in 49.108-4, the
TCO shall require that—

(1) All subcontractor termination in-
ventory be disposed of and accounted
for in accordance with the procedures
contained in paragraphs (i) and (j) of
the clause at 52.245-2, Government
Property (Fixed-Price Contracts), and
paragraphs (i) and (j) of the clause at
52.245-5, Government Property (Cost-
Reimbursement, Time-and-Material, or
Labor-Hour Contracts); and

(2) The prime contractor submit, for
approval or ratification, all termi-
nation settlements with subcontrac-
tors.

(c) The TCO shall promptly examine
each subcontract settlement received
to determine that the subcontract ter-
mination was made necessary by the
termination of the prime contract (or
by issuance of a change order—see
49.002(b)). The TCO will also determine
if the settlement was arrived at in good
faith, is reasonable in amount, and is
allocable to the terminated portion of
the contract (or, if allocable only in
part, that the proposed allocation is
reasonable). In considering the reason-
ableness of any subcontract settle-
ment, the TCO shall generally be guid-
ed by the provisions of this part relat-
ing to the settlement of prime con-
tracts, and shall comply with any ap-
plicable requirements of 49.107 and
49.111 relating to accounting and other
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reviews. After the examination, the
TCO shall notify the contractor in
writing of (1) approval or ratification,
or (2) the reasons for disapproval.

[48 FR 42424, Sept. 19, 1983, as amended at 62
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49.108-4 Authorization for subcontract
settlements without approval or
ratification.

(a)(1) The TCO may, upon written re-
quest, give written authorization to
the prime contractor to conclude set-
tlements of subcontracts terminated in
whole or in part without approval or
ratification when the amount of settle-
ment (see 49.002(d)) is $100,000 or less,
if—

(i) The TCO is satisfied with the ade-
quacy of the procedures used by the
contractor in settling settlement pro-
posals, including proposals for reten-
tion, sale, or other disposal of termi-
nation inventory of the immediate and
lower tier subcontractors (the TCO
shall obtain the advice and rec-
ommendations of (A) the appropriate
audit agency relating to the adequacy
of the contractor’s audit administra-
tion, including personnel, and (B) the
cognizant plant clearance officer relat-
ing to the adequacy of the contractor’s
procedures and personnel for the ad-
ministration of property disposal mat-
ters);

(if) Any termination inventory in-
cluded in determining the amount of
the settlement will be disposed of as di-
rected by the prime contractor, except
that the disposition of the inventory
shall not be subject to—

(A) Review by the TCO under 49.108-
3(c); or

(B) The screening requirements in
45.602-3; and

(iii) A certificate similar to the cer-
tificate in the settlement proposal
form in 49.602-1(a) will accompany the
settlement.

(2) Except as provided in subpara-
graph (4) below, authority granted to a
prime contractor under subparagraph
(1) above by any TCO shall apply to all
Executive agencies’ prime contracts
that are terminated, or modified by
change orders.

(3) Except as provided in subpara-
graph (4) below, the TCO shall accept,
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